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Thirty years experience doesn't guarantee a safe system 
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Work systems which depend on the experience and knowledge of employees to make decisions about their 
safety don't comply with the absolute obligation required by the NSW OHS Act, a full bench of the Industrial 
Court of NSW has ruled. 
 
The bench (President Lance Wright, Justice Conrad Staff and Justice Frances Backman) overturned an 
industrial magistrate's acquittal of a timber milling company of charges under s(8)1. The full bench found that 
the magistrate had erred in the way he assessed the system of work used in the sawmill and failed to take into 
account the absolute obligation that s8(1) placed on employers. The bench said the magistrate had also 
erred in accepting "the proposition that an experienced employee is capable of unilaterally making decisions 
which will ensure his or her own safety and the safety of others." "This has never been acknowledged as the 
correct approach in this jurisdiction to occupational health and safety matters," the bench said. 
 
The case involved an incident in which a mill worker was injured after being struck by a timber flitch which 
flung back from a saw. The two mill workers who were operating the saw each had more than thirty years 
experience in the industry. When the injury occurred they had adjusted the safety hood to a height which 
exposed the saw blade and allowed flitches to kick back. The injury occurred when one of the workers put an 
oversized flitch through the saw. 
 
The full bench said it was fundamentally wrong for the magistrate to find that a primary cause of the accident 
was a defect in the flitch being cut. The magistrate also erred in finding the employer had fulfilled its 
obligation to provide a safe system of work by relying on the experience of the two employees to operate the 
plant properly (the workers had more than thirty years experience). 
 
There was no evidence that either worker had ever had formal training or instruction.  
 
"Apparently formalized training does not exist in the industry", the bench said. The full bench said that long 
service and experience in an industry couldn't guarantee that workers would approach their work safely. In 
fact, it could equally "result in the adoption & entrenchment over time of unsafe work practices". 
 
The bench upheld WorkCover's appeal and found the company guilty of a s8(1) breach and relisted the 
matter in September for hearing on sentencing and costs.  
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